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zionale (ratione temporis) vigente: non sembra infatti che attraverso l'interpretazione conforme si possa
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tra il limite al potere di trasferimento ed il giustificato motivo oggettivo di licenziamento, I’A. solleva un
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Sinossi. Dopo aver ripercorso gli orientamenti formatisi dopo la riforma dell’art. 18 St. lav. in tema di
conseguenze sanzionatorie derivanti dalla tardivita della contestazione d’addebito, il commento si sof-
ferma sull’analisi del principio di diritto espresso dalla decisione in commento relativo alla riconduzione
della fattispecie nell’alveo di applicazione dell’art. 18 comma 4 St. lav.
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Sinossi. Il commento ha ad oggetto la recente ordinanza cautelare con cui il Tribunale di Napoli Nord
ha (ri)qualificato un provvedimento datoriale di trasferimento collettivo, disposto nel contesto di una
complessa vicenda di delocalizzazione, come licenziamento ai sensi della Dir. 98/59/CE. Se ne ripercor-
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ible work arrangements. Taking the fixed-term work discipline as bis reference, the A. contends that the
Judicial task is to ascertain the conformity of the relevant clause with the legal framework in matter, the
violation of which qualifies as a direct violation of the law and not as an abuse of the legal form. Con-
versely, the scrutiny of the lawfulness of the contractual arrangement implies, pursuant to Art. 1344 of
the Italian Civil Code, a willful law circumvention by the parties. Accordingly, when a statutory provi-
sion is at odds with a European Directive (e.g. the case of the Italian temporary agency work regulation
by the Jobs Act Reform, which does not safeguard the temporary nature of the agency work assignments
required by Dir. 2008/104/EU), it does not seem appropriate to resort to fraus legi if the conduct of the
contractual parties was consistent with the National legal framework: in fact, conforming interpretation
cannot lead to the transformation of a general principle into an extant legal provision which could be
— not only violated, but even — circumvented by a private conduct which is consistent with the letter of
the National law.
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Abstract. The purpose of this paper is to analyze the family partnerships regulation introduced by the
Cirinna law, focusing on the discipline dictated by art. 230-ter of the Italian Civil Code for the work
performed by the more uxorio cobabitants. The application assumptions of the new case and the inter-
pretative uncertainties about the correct qualification of the collaboration relationship are bhighlighted,
proposing an exegetical solution for the social security and tax framework of the work activity of the
partner in the family business. Lastly, the paper points out the possible repercussions on the relationship
of the recent “Transparency” decree.
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Abstract. The essay analyzes the rights of workers who leave an occupational pension scheme before re-
tirement to be preserved and treated like those who remain in the scheme, as far as “pre-existing” pension
Sfunds are concerned (i.e. schemes set up before 1992 by an employer to provide retirement benefits for its
employees). These funds (or schemes) are now (in most cases) closed to new registrations, organized not
according to the system of individual capitalization, but with a single and indistinct patrimony (“pay-
as-you-go” funds, which provide defined benefits to workers and to survivors). According to the Supreme
Court , in the sentence that is analyzed in the essay, there is always an individual right (or position),
relating to a portion of the total capital, the value of which can be determined, in relation to the dura-
tion of the workers’s registration period and bis contribution, through mathematical-actuarial rules and
methods. Although the conclusion reached by the Court may appear correct in the present case, since it
was a fund that bad undergone an evolution towards the individual accounts system, the author of the
note warns against generalizing the principle enunciated.
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Abstract. The comment insists on the issue of the (in)compatibility of Art. 8 of Decree-Law No. 138 of
13 August 2011, converted into Law No. 148 of 2011, the principle of trade union freedom set forth in
Articles 2 and 39 paragraph 1 of the Constitution, as well as the extension of general effectiveness to
collective bargaining provided for by Art. 39 last paragraph of the Constitution. After a brief examina-
tion of the different positions assumed by doctrine and jurisprudence with regard to both the question
of the extension of erga omnes effectiveness to company-level collective bargaining, and with regard to
the erga omnes effectiveness in derogation attributed by Article 8 to a typical kind of company-level bar-
gaining so called «contrattazione collettiva di prossimita», the comment dwells on the reasons that led the



Territorial Court to raise a question of the constitutional legitimacy of the provision for conflict with the
aforementioned constitutional principles.
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Abstract. The Author examines the rationale of the collective transfer of workers and, consequently, the
burden borne by the employer of proving the existence of the technical, organisational and productive
reasons as justifying prevequisites referred to in paragraph 8 of Art. 2103 of the Italian Civil Code. After
noting a structural identity between the limit of the power of transfer and the justified objective reason for
dismissal, the Autbhor poses a question arising from the case examined, namely whether smart working
can be included in what is known as repéchage obligation.
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of the charge notification

Abstract. After describing the case law on the post-reform art. 18 St. lav., and in particular on the con-
sequences deriving from the late notification of the charge, the comment focuses on the analysis of the

principle of law expressed by the decision, with regard to the inclusion of the case in the context of appli-
cation of art. 18 comma 4 St. lav.
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Abstract. The comment relates to the recent precautionary order with which the Court of Naples North
has (re)qualified the collective transfers, ordered by the employer in the context of a complex relocation
case, as dismissals pursuant to Dir. 98/59/EC. The judicial reasoning is retraced in order to formulate
brief remarks on the notion of «eurounitary» collective dismissal, whose application boundaries seem to
be subject to persistent uncertainties, as emerges from the notated ovdinance.
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